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is, as stated in the opinion quoted

fiess that the injury occurred at 11 o'clock, Jury. T]”’; R S indirectly that

i ras digel ditch from, would be GOInE il i
a. m, while appellant was digging a d.t‘l-].l iy h the policy of the law plaigil
for an underground conduit. Revised which the polic)

ion S orce  hibits,

Statutes, Art. 8309, Section 5 per f(.)rL.L hib
‘of which the trial court sustained appellee’s

> [5] Ino !
abject to the cross-examination of t'ng' wit- by thes
ness as follows: “The reports of accidents iistake '
required by this law to be madc‘ by sub- think the ¢ o
scribers shall not be deemed as 3-:1'4?l*‘1"‘“‘ subsequ : ra
and evidence against the associr_:wzx or the ( _ ‘ refres]
subscriber in any proceedings before the turned and after t it "-L"I, e
board or elsewhere in a contested case Hi memore b o s report
where the facts set oyt therein or in any L
orie of them is sought to be contradicted ‘) v I B
L by the association of subscriber,” s day Mir. X § 14
- This statute was construed by the East- dle hit him? A. I don't )
i land Court of Ciyi] Appeals in Lil ity Mu- -
tual Insurance Co, v, Boggs, Tex.Civ A )
66 S.W .24 787, 795, and it was there st \ ' I , .
“There is no doubt, we th K, that the o e , it was “?"1
court erred ip permitting appellees’ counsel R T
to have the witpess Bond, former man ger €& _
for Curtis-Wright Flying Service, and who - Wi
had made 4 report of the ace I exafl
Industria] Accident Board. i T of the al-
SWers made to the questions in ¢ na
and his signatyre thereto, and th im leg e judg
if the ANSWers were trye. f them er:
clearly implied that Boggs was an €m- ment is in al] tl
Ployee, a vita] ISSUE in the caga The law

Provides that gych Teports are not admics;
ble againgt the parties making the
925, Art. 8309, §5: Gu‘urgia Casualty Co.
V. Darnel] Tex.CivApp, 243 S.W. 579.
etroleum Casualty Co, v, Crowe, Tex.Ciy,
:?pp.._lﬁ g.\‘!_.?rj 917, Norwich Union In.
demnity Co, v Rollins, Tex.Civ.Apr

TR Sl i b 8
ynch, Tex Ciy \ 899: 1

App,, 29 S.W .24 899. Em:
ployers’ Casy

m. R.S.

CKSON
SHELL OIL co., Inc., et al. v. JA

|
; . OUNTY et al
A 2 alty Co, v Watson, Tex Ciy, 3 11724.
2 SW2d 7y, ot the pro- N
Ceeding Complained of Was but doin

dzrectl_v, th £ th

-estoD:
: Texas. Galves
at which ¢ li g, In- Court of Civil Appeals of Texas.
. : € policy ¢ B
Plainly Prohibits » R e

: P
In this €ase appellan by Cross-examing. i e e
tion of the Witness Coyle

. d.
B 1 Y sought t av S Affirme
}:i’;n ldcnéit his 4 swers tq cebrtainoqhu:: Judgment Reformed and
ns m :
ustrialaAecxd :)n tdhe TePOIt to the In. I. Bridges ¢=32 "
p ard, one of wh; h w : the
tha ; ch was =168 of
o‘cltc}cka?i[a:’m TeCeived oy injury 44 11 Hji‘hways on law, every mcmbersonabl 2
¥ sheretofore Stated th is . tcomm use, in a re'ﬂ roads
v of wheth appella . public has right to ’ ublic
Jury whie ing Mt Teceiveq , Y in- manner and with due care, P
3 ; Or the te]e h b2 es g 4 ; ;
pa;]g t‘i:as 3 Vital ang b, z:u:::?te(s):]e(ijt::::E ncluding public bridges
e ¢ .8 !
inforn;:t Mination peey Permitted 2, Automobiles c=g blic roads
1t respect COntam,ed in_the Teport Use of motor trucks on‘Iz and cha”
ificf T woo Appellanp' receiving an in- is authoris ed except where siz e T
P woulq g, S, 1OF the te] hone ¢op acter of vehicle has been re
¢ been plge efore the Legislature,
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3. Constitutional law &=63(1)
Highways €=80, 165

1

1ds belong to the state and

are subject to legislative control, which
control may be delegated to local au-
thori

ry provision giving any
rieved by posted notice
bridege, right to Crm‘i[il.tin
nd to seek revocation or
order applies to any one
ieved that notice of load
was not posted at such a

\s to enable driver of

] take some other

Ann.C art. 6716,

5. B Ig 217
g ry of dam-
y sus as result
f vehicle over bridge
ages re-
AT !i/-’](‘,

6. Bridges ¢=27
1ages for de-
1d recover only dam-
11 Id bridge, and could
S n¢ 1 nor cost
Vi ’s Ann.Civ.St.

N

7. Bridges ¢=27
by county for destruction of
1 as to cost of new bridge
issible to furnish jury with some
guide to arrive at damages sustained by old
‘ & 11 vas found to have been
a bridge, and so not capable
stored. Vernon’s Ann.Civ.St.

6716, subd. 3.
8. Bridges

[n ac damages for
de new struc-
. 3 r, with the onc
th vas destroyed, for purpose of enabling
2k to arrive at extent of extrinsic loss
DY consideration of evidence as to cost

01 new bridge, was addressed to sound
discretion of trial judge. Vernon’s Ann.
Civ.St. art. 6716, subd. 3.

9. Bridges ¢=27

. Verdict that actual value of old bridge
Just before it was injured was the cost of
new bridge was not sustained by evidence,
where new bridge had much greater capac-

SHELL OIL CO. v. JACKSON COUNTY Tex. 269
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ity for service both as to life expectancy
and load limit than old bridge. Vernon’s
Ann.Civ.St. art. 6716, subd. 3.

10. Bridges €27

In action for damage to bridge, if
bridge was capable of being restored, meas-
ure of damages would be reasonable cost
of repairing it and replacements, and if
bridge as restored would have been worth-
less, the lessened value would also con-
stitute damages sustained by the bridge.
Vernon’s Ann.Civ.St. art., 6716, subd. 3.

1. Bridges €=27

The measure of damages to a bridge
when it is completely destroyed, is actual
value of bridge at time it was destroyed,
less market value of material of which it
was composed. Vernon’s Ann.Civ.St. art.
6716, subd. 3.

12, Bridges €227

In action by county for destruction of
30 year old bridge, refusing to give defini-
tion of actual value and intrinsic value was
not error. Vernon’s Ann.Civ.St. art, 6716,
subd. 3.

13. Bridges €=27

In action by county for damage to
bridge sustained when motor vehicle ex-
ceeding maximum load limit of bridge was
driven over bridge, question whether notice
of load limit was legible was for jury.
Vernon’s Ann.Civ.St, art. 6716, subd. 3.

14. Bridges €=27

In action by county for damage to
bridee, photographs of signboard giving
notice of load limit could be rejected by
jury in favor of testimony of witnesses
that posted notice was legible. Vernon’s
Ann.Civ.St. art. 6716, subd. 3.

On Motion for Rehearing.
15. Appeal and error €=1140(1)

Where verdict of $7,175 for damages
to bridee was excessive, Court of Civil
Appeals determining that reasonable com-
pensation for injury to bridge would not
exceed $2,825 would affirm judgment on
condition of remittitur of the excess.
Rules of Civil Procedure, rule 440.

B —

Appeal from District Court, Jackson
County; Howard P. Green, Judge.

Action by Jackson County and others
against Shell Oil Company, Inc., and an-

it |
fift |
ull |
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other for damages to a bridge, From an
adverse judgment, defendants appeal.

Affirmed on condition of remittitur,

Blades, Chiles, Moore, Kennerly &
Knight, M. C. Chiles, and A. C, Lesher, I,
all of Houston, for appellants,

M. L. Cobb, Cullen Vance, and S. G.
Sample, all of Edna, for appellees,

CODY, Justice.

This is an action for damages result-
ing from negligence in driving a loaded
truck, weighing 35,000 pounds, upon a
bridge crossing the Navidad River in Jack-
son County, resulting in breaking the
bridge in two. The action was brought
by the County Judge of Jackson County
on behalf of Jackson County, against Shell
Oil Company, Inc., the owner of the truck,
and against its employee, E. R. Taft, the
driver of said truck. Jackson County
was also named 2 plaintiff, but hereafter
we use plaintiff to refer to Jackson Coun-
ty.

Plaintiff alleged in substance:

That on September 10, 1943, the Shell
Company was moving a fleet of trucks from
the Cordele Community in Jackson Coun-
ty over the public road toward the City
of Edna, which is in a southerly direction
from the Cordele Community. That the
maximum load that could be safely trans-

ported across said bridge had been fixed

at six ton gross weight (12,000 pounds),
and that a proper notice of said load limit
had been duly posted. That the truck
driven by Taft Was one of aforesaid fleet
of trucks, and that Taft saw or should
have seen said notice limiting the load that
could be safely transported over the bridge
to six gross tons, That Taft drove
truck upon the bridge, and {1
weight broke the bridge
pletely destroyed its
rend

the
1€ excessive
down, and com-
value as g bridge,
ering it necessary for plaintiff to build
a new bridge in Place of the bric
stroyed, and also to build
bridge to serve the need
during the time the new
was being constructed,

That immcdiatcly before the injury
thereto, the bridge had , value of $SUOO
and as a result of sajd in: Y its value was
reduced to $250, That the

necessary cost to plaintiff
NEw permanent bridge
material which was

former bridge and yseq

lge de-
a t(-mpumry
s of the public
Permanent bridge

, in addition to the
salvaged from the
1 constructing said

REPORTER, 2d SERIES

new bridge, was the sum of $7,550. That
the reasonable and necessary cost of t}‘.(:
temporary bridge was $472, making as t}u‘
total damages so sustained by plaintiff the
sum of $3,022, for which sum plaintiff
prayed to recover judgment. .

Defendants, Shell Company and its
driver, Taft, answered jointly, wurging:
A plea in abatement, a general uhlll"n_T'
plaintiff’s contributory negligence, and un-
avoidable accident.

At the conclusion of the evidence defend-
ants urged a motion for an instructed
verdict, which was refused, and th_c case
was submitted to the jury in nineteen
special issues, Upon the jury’s wrrd:clt Ehe
court rendered judgment for p‘.:‘i__l!!‘tjlﬁ
against defendants for the sum of Df.‘ﬂ—?.
with legal interest from January 19, ‘1’47-

In view of the points on which detvnd—'
ants predicate their appeal it is necessary
to set out the substance of the following
special issues, as answered :

5. When the driver approached the
bridge from its northerly side there was
post\cd at or near its northerly end a >.,'Tl
limiting the load to be carried uvrrif:{
bridge to a maximum of six tons, w‘l‘ital
sign was intelligible to users of the bridge.

7. The driver immediately |:ri‘ur f‘(’
going on the bridge, by the use of nrAl.!-
nary care, should have known that the
sign limited
maximum lo;

\
the use of the bridge to a
1d of six tons.

10. That the bridge immed;i itely prior to
breaking on September 10, 1943, did not
have a market value,

12. The bridge had a market value im-
mediately after it broke.

13.  Such market value was $375.
14. The bridge had

an actual value 1m-
mediately before it

was broken.

15. Such actual value was the sum of
$7,550,
16—A. That

said bridge had no actual
value immedj

dtl‘l,\' after it was broken.

17. Tt was reason
struct g tempor
the old bridge,

18. The reasonable cost of such tempo-
rary bridge was $150.

ilI'I_\' necessary to (‘(’II':
1 > ! > )
ary bridge near the site of

The jury also found that the driver knew,
when he droye the truck on the bridge,
that it was

not safe to do so.

The amount recovered by plaintiff was
arrived at by adding the above found sums
of $7,550 and $150, making $7,770, and
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e diirtine tharafe
educting therefrom the above found sum
of $375. Such result is, as above indicated,

- " ,
[he defendants predicate their appeal

upon 36 points. But points 1-7, 7-11, 12-

1 A 2 4 ) 2 -

16, 21 and 22, 23-24, 25-30, 31-36 are pre-

sented as groups ot ;‘!?illlﬁ_

) 3 e 7 4 - ~
. Points 1-7 complained of the refusal of
1€ motion for instructed verdict; and

1

also complained that there was no com-
petent evidence support the jury's ver-
dict on special issue No. 15, and that such
evidence was insufficient; also that no
proper lawful measure was made out by the
Ilw:w.m” evidence,—appellees’ damages
eing statutory under Art. 6716, Also, the
(il"‘r;‘]:t‘.”r‘ (1_1” refusing to give requested

ition of *actual damages”; also the

evidence was insufficient to sus-
answers to \EH““‘;“] 1ssues 1_)-]5_

} . .
the judgment 1s excessive,

. 11 complained of
0 evidence xr - -
Idence by ertain witnesses. Points

12 1( 2 )
= ) (“: 11 1 1 .‘l : .‘.‘ - | 2 £ 2
mplained of the admission of evi-

the admission

11 Nee. ;”11‘ ({ '

sues 17 and 18.

nission of special is-

1
‘ ) ed of adm
e te
- - ¢ I
and of iy : }
S L O] Sal( €
D
.(' 21 a2 1 1 3
[31 o 1K
m,L!.‘H'\ {; ot ¢ in ! :
o ICLIVILS
Points 23 1 94 ~ 1 P
2 - Lo Ic ] O Sup S n
I -
= DECI: ! S 51— } o 1
S i 1 the g1
td ntif
\_. I _1 ntifrs - 't : ,l ]
LR (4)' “! 1 1: ) A
Sl1ict 1HIIE S ¢« £ Nno
o1 111 (1 ])\ .1‘ ev pr
)
] \‘l‘ fc p 1= {
2 2 SO SOLs iplain of s 1] issues
» 3, and 4.
)
Poii :
= 0 S JU-36 ompla )T ST 1 S S
oy ‘\1 ( +1 1
e T the failure bmit certain
Pecially ¢ quested " :
y dacsted nstr 1018

1,‘[1\3] At common
!]‘i- Public has the rioht
able ‘ vy rignt to use, 1n a

C mmanner and with

tml‘!u\i\w of public

Trucks e : . A f
gion I.\ dr'e now a common means ol
2 Ortation and .
-aracter :

1'1.;1,_5\

I‘.ll_.'\,”.
trar
1 C except where size and
_ Ot such vehicles has not been re-
ru_);ﬂihu_‘lag,_;'isl;mn‘v, their use upon
ner Coun:r}»‘\,- l} fully :11111’1<‘.}r'.zcd. Sum-
enn. 493 2-1“ llt_L'l'Lrlrh:m I'rans. _('U., 141
elong lo’tl ‘J S.W. 412. Public roads
legiSIativc CK _Statc and are subject to
delegatey tOnltto], which control may be
i WO ocal authorities. West .
832 aco, 116 Tex. 472, 294 S.W.

-

[4] The Legislature has authorized the
county commissioners of any precinct, by
Revised Civil Statute Art. 6716, under
rules therein specified, to forbid or restrict
the use of highways, or portions of them,
inclusive of bridges, when, among other
things, a bridge may be found to have be-
come unsafe. Under said rules, several
years ago, the load limit which was per-
mitted to be transported across the bridge
in question was limited to six tons—12,000
pounds. Notice of such maximum load
limit was posted near each end of the
bridge, on the right side thereof to a driver
approaching the bridge. The rules re-
quire that such notices be posted so as to
enable drivers to make detours to avoid
the closed or restricted portion of the
highway affected. But the only remedy
given the public by said rules is that any-
one feeling aggrieved, may complain to
the county judge in writing, and seek a
revocation or modification of the order.
The county judge's action on such com-
plaint is final. Such provision, as we con-
strue it, applies to anyone who might feel
agorieved that the notice of the load
limit for the bridge was not posted at such
a distance from the bridge as to enable a
driver to detour, and take some other road.
There is no evidence that any complaint
was ever made of the location of the no-
tices of the load limitation for the bridge.

Section 3 of said Art. 6716 provide

among other things, that the owner an
f hicle driving it over a

\ any
pu ge (h its load limited)
be jointly and severally liable for “all d:
ses which said * * * bridge may
sustain as the result of negligent driving,
or moving” such vehicle. It is

ovided that the amount of such

damages may be recovered for the county
in an action by the county judge.

> eXpress

terms of the statute vhich are

1 + 1 +h *ry 11 +
recoverable tion 1S the am yunt ot

: : 1 v +h e |
1S sustamed by the bri ge.

lamages
The statute does not make consequential

recoverable, A similar Kansas

damages

statute was construed by the Supreme
Court of Kansas, which court said: “In-
cluded in plaintiff's claim for damages is
an item * * * for expense in maintain-
ing a detour of two miles while the new
bridge was being constructed. But the
statute allow a recovery for the damage to
the bridge itself—'damage so caused to any
such structures may be recovered’ is the

.
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language of the statute, Nothing under
the statute is recoverable as consgqqennal
damages.” State Highway Commission v.
American Mutual Liability Ins, Co., 146
Kan. 187,70 P.24 20, 23. And the Supreme
Court of Arkansas said of a like Arkansas
statute: “We do not agree that the meas-
ure of damages would be the cost of re-
placing this bridge, The appellees would
be liable only for the actual damage to the
old bridge, whatever that may be,” Arkan-
sas State Highway Commission v. Mode,
203 Ark. 179, 157 SW.2d 5 D9,

(6] It is clear to us that plaintiff’s
pleading is here drawn, not on the theory
that recovery of damages is limited to
such damages as were sustained by the old
bridge, but on the theory that plaintiff was
entitled to recover the cost to it of the new
bridge, plus the cost to it of the temp
bridge, Plaintiff, after alleging that de-
fendants had negligently, knowingly and
wilfully destroyed the bridge, as a bride
sought to recoyer damages in the stim
of $8022 being the cost t,
bridge, plus the ¢
bridge,

) 1t of the new
0st to it of the temporary
The cost to plaintiff of the pen
bridge, exclusive of :
from the old bridge and used in the g
was $7,550. The cost of the temporary
bridge was alleged tg be $472;

tWo sums amoypt to the sum of $8,022,
which was sued for by plaing
Pla_int‘iﬁ alleged that defendants knew
plaintiff would he Tequired
bridge, anq a

the material 83

o L by

L ¥y
and these

ff, as damages,

S ’ bridge, when they
destroyed the old bridge, ;

It is trye that plainig alleged that the
value of the olq bridge Immediately before
it Was injured was $3,000, anq imn{cdmely
after. It Was injyreq Was $250, Such al-
.egjauon 1sfno doubt sufficient
Judgment for 4, 1
in the sym of $7,I7I]S%FCSBt2 e O!d e

the thelory of the action ag

disclosed by
allegationg of the petition s I the

Was that plain-
ed to recoyer the cost the
¢ neyw bridge, and the tempo-
o e nce the cogt qf the tempo-
it bad . Consequentiy dama.gES.
! 10 place ip this ¢z5e at all,  Syeh
’ sC Ogssfno Tecoverahla as darnages,hand
e ::Thnud 1S in the €vidence for
o b € damageg Sustaineq by the

U] “Theigntoh ke :
dence g tomt]h); b::ls Upon which, the eyi.

mightbeadn:issible vs:aso‘f the new bridge

1 order ¢, furnish
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" rriv t the
the jury with some guide to arrive a £
J sustained by the old bridge,

ag idlallil P 4 ;

L found to have been destroyed as

case 1t was found t e ot

bridge, and so not capable of }(.1{ ¥

a IUgc, all '. . Fraactne I‘A & [

stored. Highland v. H uston bt

ol i A o 0> S.VW. 049, JU,

T. R. Co., Tex.Civ.App., 65 S. 38
s stated in said use: “Facts anc

As stated in | ca s ane

\i,u.(rr)"('d.
ne d J

cumstances as to the sts of

ing of like character

hich the old buld-
and the exte by reason of st
4 hod datevtrvati W rea ] & .
Ing nad d A'. olaintiff: and from
use, were testif ] 0 ) s e f‘l‘,l‘lIl'-—”j
these th D Sty . . "\-‘ in the ab-
the extent of S 11 s
St ( ALKE ‘\ nted in each case
damages should b , sensate foritin
which will most near cteicdil
: g
1SS e loss
am he 'oofl
ded s [ Pacihc)
* * - : ‘-\S‘ ”J
Express
8l .
[8 W ¢ de-
1 1 jury
Str .___ig loss,
dis-
to ar cound I8
‘ *~ctant
S ) In the 1nst n
np S
Cl ’ - 5
e 5 as appte’
i : = . " 1 Y d'-\'
1 1 are statec o
AL facts which are st idie
ron ne 1Ia 2 dis
.l Ta : .11 nee, to DL
Iendants, without chall
puted,

o ~tire With
The old bridge was of steel St e
wooden flooring, and "*‘“‘!'_. 1, ,I ‘:f the river.
crete pillars, two on each .\.ualt e CUmj
: superstructure. eep years
g);ct?idixla:\m}'l‘i- 1910, ””rf'\"é};i‘s‘(‘;();' ha
before it was injured. It ‘-_‘”-“tﬂ“;;rmg had
been painted twice, and 1ts [tklf:ld a loac
been replaced several tnncS-} .n completed;
capacity of 40,000 pounds w 1€ forty years.
and a life expectancy then O]t | been sulr
During the past ten years ltf Ttl_to_markﬁf
Jected to a heavier than L and from
traffic, as it served for U:.iﬂlc 't(‘i) 1:|ft}' wells
the Cordele Oil Field, which ";‘.t in width.
drilled therein. It was 12 fee me site a3
The new bridge was at th_e S'?s composi-
the old. It had more steel in i two feet
tion than the old bridge, wasre It h'ad
wider, and had no SIII)Cf_Str”Ctznd's,__ vice
a load capacity of 80,000 po d. and also
What the old one originally ha ears when
had a Jife expectancy of ‘_40 {,f the steel
Completed. Its cost, exclusive old bridger
which was salvaged from the ood in the
(and all the. steel that was g
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old bridge was used in the new), was

The two bridges were comparable in this
spect: IEach took care of the traffic, and

a bridge at such site was indispensable.
1ad deteriorated to the ex-
tent that it was by official action de-
clared unsafe, some yéars before its in-
for a load of more than 12,000

f the county officials testi-
‘ opinion the
the old bridge just be-

| was the same as that of
new bridge. They were
ers or contractors, but
ce in Jackson County as

- comparable

¢ As we ] t'il' ("n‘iu].l'IiC(’.
basis hey formed

S 0O
\ N«
: aC
ke
» the ne-a

[9] 1 obvious that h acity for
St e of t both as to life
ex] iIcy and |1 is so much
greater than the capacity for service of
the b that an opinion that the
intrinsic value of the old bridge at the
t of its was 1C r identical
¥ ‘ C f the new b is clearly
wrong, and it has been held in such cir-
cumstances that the court should set aside
LS rdict, even though based on some evi-
2351 State Tex.Civ.App., 138
>.W.2d 84 '

The Dickey case was a case where a
L.r' lge collapsed and the court set aside
the verdict, relating to values of a bridge
before and after it collapsed, as clearly
wrong. We must here reverse the case
and remand it for a new trial because the
Jury’s verdict that the actual value of the
old bridge at the time it was injured was
$7,550.

In view of another trial we think it is
Necessary to rule on certain of defendant’s
Points relating to matters which may arise
on another trial. The cost to the county
ot the temporary bridge is consequential
(lanlmge, and is not recoverable in this
action, as the only damages which may
be recovered are the damages sustained by
the injured bridge.

: [10-12] There was evidence from which
It could have been inferred that the old

193 8. W.2d—18

bridge could have been restored, as well as
that it had been destroyed as a bridge.
If it was capable of being restored, the
measure of the damages would be the
reasonable cost of repairing it and the re-
placements, and if the bridge as restored
would have been worth less, that lessened
value would also constitute damages sus-
tained by the bridge. See Chicago R. I. &
G. R. Co. v. Zumwalt, Tex.Civ.App., 239 5.
W. 912, The measure of damages to be ap-
plied in an action for an injury sustained
by a public bridge stands in a class by
itself. It is built to fit a particular site.
Practically speaking it can only be sold
by converting it into salvage material.
The value of the real estate to which a
public bridge is attached, before and after
it has been damaged, obviously cannot be
used as a basis for determination of dam-
ages. It would, of course, be a simple
thing for an engineer to détermine ‘the
present day cost of erecting a bridge
where the old bridge has been destroyed,
and by figuring obsolescence according to
accepted methods or standards to determine
the value of a bridge at the time it was
injured. But that is not the only means of
arriving at the value of the old bridge at
the time it was destroyed. The measure of
damages to such a bridge, when it is com-
pletely destroyed, is the actual value of the
bridge at the time it was destroyed, less
the market value of the material of which
it was composed—we believe such material
ordinarily can be shown to have a market
value, even if it is reduced to junk. Such
1

measure of damages was applied here.

And we reverse the cause, not because the
court employed the wrong measure, but
because the verdict is excessive. We do
not believe that the court erred in declining
to give the definitions requested by de-
fendants on “actual value” and “intrinsic”
value. Said definitions could not, we
believe, have application to a bridge in
place just before it is injured, because
it is not, so long as it remains a bridge in
place, subject to sale, and definitions of
value in terms of salability cannot be ap-
plied. We agree with plaintiff that the
term “actual value” is not a term of art,
and does not require definition, at least
as applied to a thirty-year old bridge.

[13,14] We think that whether or not
the notice of the load limit was legible was
a fact question, and plaintiff adduced evi-
dence to the effect that it was. The de-
fendants adduced evidence that the notice

Ll
(i

d“

i
{
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was not eligible, and introduced ph@ographs
of the signboard in evidence whxgh sup-
ports their contention that the notice as it
stood posted at the time in question was not
legible. We know of no authority, and de-
fendants have cited none, hol ling that
photographs may not be rejected by the
jury in favor of the testimony of wit
who testify to facts as being contrary

what is indicated by such photogr

rapans,

For the reasons given the judgment is

reversed, and the cause is remanded for
a new trial,
Reversed ang remanded,
On Motion for Rehearing,
Plaintiff (appellee) in its motion for re-
hearing, but withoyt prejudice to its mo-

tion, requests that under operation of
, Texas Rules of Civil Proced
view of the fact that we reversed ¢l ]
ment of the court belgy solely because of
ExXCessive damages awarded, this coyrt
state the amount of the excess to the end
that plaintiff may be afforde
ity to EXercise ap opt
(should same be de
another tria] pe avoic

IT¢, 1n

d an opportur
ion to file 3 remitt

1=

emed advisable), and
Jed.

What is now Rule 440 but was then Art,
298, was first construed by the Sypreme
ourt, we believe, in Texas & N. 0. R

06-6“ Syfan, 91 Tex. 62, 44 S\ 1064,

€ Supreme Court there ryled

' Yas enacted, the

Supreme Con

ad been that ip actions ;0; d:tr;-'::g;
where the Measure is po fixed by .I :
When 5 verdict waq foung to be e\c"« e
the plaintif coylg oy 1o allowed tp o
notnce ri_w Excess by Temittityr. a;a‘xa\’oitl
a Tew triy] but the j‘.Jrf::n-_-:x: “*"\'*q be se
aside ang d new tria ] s
Court there held that the statute al;;—lnf"'*'-l
the former decisi Y it at least .\:hf:-*.‘r

ivi] Appeals, Ip

sive,

b was the

the case), 4o (nr-tatd f‘)mpi‘-ny.((MF_..“_]:‘I” in
ttermine Whethe ot of ciyi dppeals
e jury wag Kr Or not the verdict of
10 determipe }.t\LCQSIK\'.(_ "l amount, but,
TSt arrive o4 duestion thq Court myst
would b, heida Onclusion to What sy
en assegseg [fl)e rcasonable jf had
¢ detemineq ¢ th: f::é, before i Could
N amoyps » . § €xcessiye
in WilsuELv o 5 holdmg Was followeq
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datory. In the last mentioned cas
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] the cost ol Lt
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+Th ~ ¢ the evidence s
rue tha
- form a basis
1 Y14 ¢ T 1 l' eImdLit
= i = ] bridge
Tl iginal cost of the old b
nicety, he orieina i

riginal ~oMml-
in 1909-1910 was $2,800, and whedl
Pleted it had a lif Xpectan v(\' follow
years. But it does not necess :‘,',;i; there
that, when it was injured gLl : h-"-m of
then remained only the une "‘}'”."_i_lh“ilt had
the forty years’ CXPECLaTICy Wil tAs known

g 11
when ¢ mpleted. Also, it is W oreatly

that labor and material costs 1;.1\'_«_'“%‘ was
Increased since the time the old hl"‘jn the
s
Iactors and circumstances lh;i[. \;L(]rtsihc
evidence (except, of course, the Lmt have
temporary bridge), we would _nu in the
considered a verdict for Llli”“lgk.?-‘c*hi\'e
Net sum of $2,825 as being SU_L,‘\:;k.;_qioll
aS 10 require reversal. By the 5 lain-
“net sum” we mean the sum after oIf the
tiff is charged with the j“”k_-vahécincc we
old bridge in the sum of $375. < dgment
have reversed and rendered the Ij)uinff the
insofar as $150 was allowed as cidasum
cost of the temporary bridge, Sél in the
should not haye been incorporate ecover-
judgment, Eliminating said non-r

e ‘onsidering
originally completed. Considering
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able item, and deducting the sum of $375
from $7,550, leaves the judgment for dam-

1d have rendered
v's verdict (except for er-

“OUTrt Wi yule

i1 ne said $150) as being $7,-

A ngly we ascertain that the

vas excessive in the sum of $7,175

S . ¢ plaintiff is priv-

1 y file a papers in this

C b February 20, 1946,

a of s excess of $4,350 and

th ement of t trial court will be

formed so as to be for the principal

$2,825, and as so reformed it will

z ned, ise the judgment will
A IS¢ and remanded.

laintif f’s motion for rehearing will be

1
granted upon the indicated hrn.-, other-
L

e refused.
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Where evidence was en > T

e that

port implied finding of judg
plaintiff actually sustained total incapacity
and loss of time as the result of an im-
Pacted wisdom tooth, 11‘1 ntiff was entitled
t0 recover under disability policy notwith-
standing provision in policy, evident iary in
Nature, that policy did not cover (115'111111{\'
While insured was not continuously under
Professional care of a licensed physician,
surgeon, chiropractor or osteopath.

3. Insurance €=640(3)

Where provision pu“prlrtin" to restri Ct
coverage of dlSdbllh\' policy was evident
ary in its nature, the limitation of \;uch
provision was not such an affirmative de-
fense as was required to be pleaded. Rules
of Civil Procedure, rule 94.

_———

Appeal from County Court at Law No. 1,
Bexar County; McCollum Burnett, Judge.

Action by Charles L. Johnson against
World Insurance Company to recover un-
der a disability policy. Judgment for plain-

tiff, and defendant appeals.

Affirmed.
Jennett & Klein, of San Antonio, for ap-

pellant.
G. Woodson Morris, of San Antonio, for
appellee.

MURRAY, Justice.

This suit was instituted by Charles L.
Johnson against the World Insurance Com-
pany, on a disability policy issued by it,
seeking to recover indemnity for total dis-
ability and total loss of time from Novem-
ber 1. 1944, until December 31, 1944, caused
by sickness resulting from an impacted
wisdom tooth. The tooth was treated by
one dentist and extracted by another dentist
who is described as a dental surgeon.
Plaintiff also asked for a 129 penalty and
$150 attorney’s fees. The defendant an-
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e Insurance Company defend

(
1
this so-called limitation of
tained in the policy, contending that plai
tiffs being under the care of a dental
surgeon did not meet the requirement of
this limitation.

The trial was before the court without
the intervention of a jury and resulted in

iudgment in plaintiff's favor for $138.76




